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The author sheds some light on various aspects of the bioethical and biopo-
litical debate in Austria: basically sceptical attitude of a great part of the
Austrian population towards biotechnology and genetic engineering makes up
the background. The author's review of the discussions identifies primal bio-
political conflicts, e.g., on the so-called “Fristenlosung” or the conflict sur-
rounding “green” gene technology. Phases of legal regulation (with the enac-
ting of laws governing issues such as reproductive medicine) have been fol-
lowed by an “institutionalization of bioethics” and recently by some attempts
of democratization of the debate. A closer look at the participants shows that
the government, the parliament and the political parties act quite reticent,
allowing NGOs and, for instance, the Catholic Church to influence plenty of
the debate. The author presents selected subjects of the current debate, e.g.,
the (still not decided) question of Austria’s accession to the Convention on
Human Rights and Biomedicine of the Council of Europe or the implemen-
tation of the European biopatent-directive. Stem-cell research and reproduc-
tive medicine are also discussed. The author concludes with a preliminary but
critical comment on the debate.
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INTRODUCTION

The ethical and political debate surrounding biotechno-
logy and biomedicine has started relatively late in Aust-
ria when seen in international terms, and has not — in
particular in comparison to Germany — been conducted
with a comparable intensity or the same quality. Dis-
cussion of reproductive medicine, embryo research and
protection, stem-cell research or genetic testing has ge-
nerally been rather limited. No biopolitical debate ne-
cessary to produce the comprehensive legislation requi-
red has yet taken place. Government and political par-
ties alike have shown themselves to be somewhat reti-
cent in this respect. The Austrian parliament has barely
touched the biopolitical area, leaving topics like stem-
cell investigation, embryo research and cloning firmly
off the parliamentary agenda.

The purpose of the present contribution is to shed
some light on various aspects of the bioethical and bio-
political debate taking place in Austria. The point of
departure is the basically sceptical attitude of most Aust-
rians towards biotechnology, biomedicine and genetic
engineering. In the following chapter a historical per-
spective including the background, previous phases and
certain legal considerations affecting these developments

are given. Afterwards some of the actors and some
references to examples are presented. Controversial are-
as dealt with are described in Chapter 5. Finally, an
initial evaluation of the biopolitical debate that has ta-
ken place will be presented.

MATERIALS AND METHODS

This paper is based on the analysis of recent public
debate on key bioethical and biopolitical issues in Aust-
ria. The analysis of social and political factors influen-
cing the process of debate as well as a review of the
most important legal documents and opinions of bioet-
hical bodies are presented.

RESULTS AND DISCUSSION

1. The sceptical attitude of a great part of the Aust-
rian population

A Eurobarometer survey carried out in 2002 shows that
Austrians, despite having a somewhat more positive out-
look than in 1999, are still more concerned about bio-
technology and genetic engineering than the average
European. Evaluation of biotechnology and genetic-en-
gineering items of the survey demonstrate a clear dis-
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tinction (as in 1999) between medical and agricultural
applications. Genetically modified foods still fail to con-
vince a majority of those polled, while medical appli-
cations, the cloning of human cells included, are more
widely approved.

The latest Eurobarometer poll “Social values, scien-
ce and technology” (June 2005) reveals a correspon-
ding scepticism with regard to scientific and technical
matters. While 90% of Lithuanians, for example, agre-
ed with the statement “science and technology will im-
prove the quality of life of future generations”, the fi-
gure for Austria was just 62%. The majority of the
population in all member states of the European Union
— with the exception of Austria — is of the opinion that
biotechnology and genetic engineering have a positive
effect on society. To give yet another example of direct
comparison with Lithuania, seven out of ten Austrians
polled think that the protection of the dignity of the
unborn foetus is of great importance, while the figure
for Lithuania is 37%. Medical applications, which are
awarded more benefits too, have a higher approval rate
in the public than agricultural utilization.

2. The Austrian debate seen in its historical context
2.1. Primal biopolitical conflicts

2.1.1. The debate on abortion and the so-called “Fris-
tenlésung” (1)

Abortion has been penalized in criminal codes since
the middle ages. Since 1975 abortion is exempted from
punishment, if certain conditions are met: 1) within the
first three months from conception after preceding con-
sultation of a physician (the so-called “Fristenlosung”;
first-trimester-abortion), 2) to avert serious danger for
life or serious damage to the physical or mental health
of the pregnant woman (so-called “medical indication™)
and 3) if there is a serious danger of the child being
severely handicapped in a mental or physical way (so-
called eugenic or embryopathic indication). In both of
the latter cases abortion is not subject to punishment
even after the third month of pregnancy (pre-birth abor-
tion).

This adoption of the new Austrian Penal Code
(1974) was surrounded by a highly controversial public
debate. It is interesting to highlight a few aspects of
this conflict in the view of the current Austrian biopo-
litical debate.

First the actors and constellations: The liberalization
of the penal provisions by enacting a (new) Criminal
Code (with the provisions outlined above) has been an
especially longstanding goal for the Austrian Social De-
mocratic Party (SPO). Having obtained absolute majo-
rity in the National Council in 1971 the SPO finally
was able to push this demand through. Not only the
political opposition (the Christian-social Austrian Peop-
le’s Party (OVP) and the national-liberal Austrian Fre-
edom Party (FPO)) but also most notably the Catholic
Church as well as the “Aktion Leben” (campaign pro
life), a group closely associated with the Catholic

Church, were strongly opposing the planned revision of
the Criminal Code. During the parliamentary process
the “Aktion Leben” collected signatures against the pro-
posed abortion provisions and — after the Criminal Co-
de entered into force — initiated an (ultimately unsuc-
cessful) collective petition aimed at the abolition of the
“Fristenlosung”. Also feminist and emancipatory groups
participated in the controversy. Even Cardinal Franz
Konig, Vienna, took an active part in the public de-
monstrations. The parliamentary debate was surprisin-
gly active. An objection of the — opposition dominated
— second chamber of the Parliament (Federal Council)
was only able to delay this subject. The Constitutional
Court did not regard the “Fristenlosung” to be a breach
of Austrian constitutional law.

If you — secondly — have a closer look at the const-
ruction of the debate, it is striking that even the SPO
outlined abortion as socially undesired and promoted
the protection of the unborn life. The failure of the
existing penal provisions to solve this persistent pro-
blem was demonstrated by an estimated high number
of unknown cases of abortion. A more effective sup-
port enabling women to reach independent and respon-
sible solutions was called for (“helping instead of pe-
nalizing”). Arguments such as the right of self-determi-
nation or emancipation of women were used, but not
prominently. The Catholic Church and the opposition
parties stressed that the unborn child represented an
autonomous human being from the moment of concep-
tion and therefore had to enjoy the protection of socie-
ty. Any mitigation of that protection would question
the human right to life in general by making it dispo-
sable and by initiating a dangerous development with
unforeseeable consequences. Even women’s rights to
self-determination cannot — certain severe conflict situ-
ations excepted — overrule the already existing life of
the unborn child.

Although the current debate — and this is my third
point — never again reached the same intensity and out-
reach as during the seventies of the last century, the
abortion-issue still flares up from time to time: militant
pro-life groups like “Human Life International” have
besieged abortion clinics and have put women under
pressure (a practice which can now be scotched in Vien-
na on the basis of a recently adopted legal amend-
ment). Further examples: in the Land (which means:
province) Salzburg it has been disputed whether abor-
tions can be performed in public and not only in pri-
vate hospitals. Furthermore, politicians of the OVP chal-
lenge the so-called eugenic or embryopathic indications,
while simultaneously putting on record “not to work
for the abolishment of the Fristenlosung”.

It is interesting that these activities have not been
able to induce a wider political and public debate. The
discourse (or maybe better: the non-discourse) then de-
monstrates that this controversy on abortion and its out-
comes reaches into contemporary issues: on the one
hand and despite obvious differences, it is difficult not
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to see the connections between the debate on abortion
and issues such as in-vitro fertilisation (IVF), pre-natal
diagnosis (PND) or pre-implantation genetic diagnosis
(PGD). On the other hand, one can recognize issues
and positions (e.g., of the Catholic Church) in the cur-
rent discussions which have been presented in the con-
text of the Fristenlosung debate for the first time.

2.1.2. The conflict surrounding “green” genetic
engineering (2-5)

Austria has had three important conflicts in the area of
the environment and technology: i) in 1978 the nuclear
energy option has been abolished after a referendum;
ii) in 1984 plans to build a power station on the banks
of the Danube in Hainburg have been stopped after
widespread demonstrations; iii) since the middle of the
nineties of the last century questions relating to the
release of genetically manipulated organisms and the
Austrian controversy surrounding the prohibition of ge-
netically modified foods (the so-called Austrian GMO
conflict) have had a great impact on public discussions.
This Austrian controversy surrounding “green” genetic
engineering was, and doubtless continues to be, the area
of biotechnology and politics with the biggest potential
for conflict.

Public controversy began in 1996 with the first at-
tempts to approve genetically modified organisms. Par-
ticular characteristics of this conflict included the for-
mation of strong “new social movements” (above all
the ecology movement, as manifested by Global 2000
and Greenpeace), along with widespread public con-
cern, thanks mainly to support by the “Kronenzeitung”
which is Austria’s daily newspaper with by far the lar-
gest circulation. This veritable groundswell of opposi-
tion to genetic engineering has culminated in various
petitions for a referendum on the question of genetic
technology. Indeed, with more than 1.2 million signa-
tures collected, this call for a referendum to oppose
gene technology became the second most important of
its type since 1945.

An amendment to gene technology legislation in
1998 (which imposed stricter regulatory guidelines and
liability rules on gene technology without tackling the
prohibition of release of genetically modified organisms),
along with a veto on the import of GMOs and the
situation whereby no GMOs have yet been released in
Austria, can be interpreted as political reactions. This
conflict surrounding “green” biotechnology (i.e. for use
in agriculture and food production) has made it very
clear — in terms of modernization-related conflicts —
that complex technology is both difficult to apply and
at the same time rejected by large sections of the pub-
lic. This area of conflict, although past the most inten-
sive phase, continues to be a dominant theme of debate
in Austria. A clear split has now emerged — in terms
of both public opinion and official policy — between
the agricultural (“green”) and medical (“red”) applica-
tion of biotechnology. While “green” biotechnology has

been largely rejected with Austria dubbed “Europe’s
biggest critic of genetic engineering” (Eurobarometer
1996), there is a significantly wider support for medi-
cal applications. What was then a highly heterogeneous
set of protagonists — with campaigners against genetic
engineering, as the ecology movement, the Catholic
Church, chains of food shops, organic farmers and op-
position political parties on one side, and biotechnolo-
gy firms, business interest groups, industry, agribusi-
ness and the majority of the then ruling government
parties on the other — continues to have an impact on
bio-political questions. Examples like the implementa-
tion of the European bio-patent directive in Austria make
this apparent.

My argument here is that these age-old biopolitical
conflicts still influence the current debate, not only as
regards content. My interpretation is that potential groups
of activists (political parties, feminist groups, disability
rights groups) would rather not touch a (biopolitical)
issue. This approach seems to have its roots in a fear
that a broad political debate about biomedicine and bio-
technology might bring back disputes which no one
wants again (e.g., “Fristenlosung”) or might launch pub-
lic discussions of a kind (such as the GMO conflict)
no one wants to face again. Potential participants must
also have in mind that a debate could — with regard to
their particular goals — change the legal framework in
a non-desirable manner. And most of the contributors
realise that their previous handling (or better: non hand-
ling) of these issues was quite a good way (in German
“man fahrt gut damit”): so why should one change the
approach?

I am going to prove my interpretation especially in
Chapters 4 and 5 of my contribution.

2.2. The regulatory phase

With the exception of the above-mentioned examples
of areas of conflict, the bioethical and biopolitical de-
bate started late in Austria in comparison to other coun-
tries. The debate was not getting under way until the
mid-1980s and was initially characterized by a close
thematic connection between reproductive medicine and
genetic technology and a marked concentration on qu-
estions relating to legal regulation.

In fact, the Reproductive Medicine Law (FMedG),
designed to regulate medically-assisted reproduction, was
not debated and placed on the statute book until 1992,
a full ten years after Austria’s first test-tube baby was
born. The Austrian legislation does not refer to the
embryo as such, but has coined the artificial legal term
“cells capable of development”. This did not prevent
the discussions concerning the embryo to be linked with
the regulation of abortion (and the “Fristenlosung”). For
the first time a lively discussion took also place in
feminist circles in the context of genetic and reproduc-
tive technology, which was again internationally inspi-
red but which had no major influence on the formation
of policy. The Austrian debate was in any case stron-
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gly influenced by Catholic-inspired arguments. “Despite
rejection of any form of artificial fertilisation in prin-
ciple, certain applications of it were considered accep-
table among Catholic dignitaries (such as homologous
IVF treatment under certain circumstances” (3).

Gene technology was regulated after and largely in-
dependent from the Reproductive Medicine Law: the
Austrian Gene Technology Act (GTG) came into force
on January 1st 1995. Terms of reference were the re-
levant European directives and the German gene tech-
nology law. The heated controversies going on at that
time in Germany played a role, but discussions in Aust-
ria were limited to certain groups. There was also less
resonance in the media, which can perhaps be explained
by a smaller economic significance of this sector in
Austria than in Germany. Arguments and models of
discussion followed the German example, as was the
initial setting-up of a parliamentary commission of en-
quiry. “This temporary opening up of the subject in the
form of a discourse — albeit one limited to parliamen-
tary representatives and experts — was in any case shown
to be at odds with the traditional patterns of consensus-
based democracy of that time. The relatively limited
recommendations of the commission were largely of no
consequence, and were in any case undermined by a
ministerial legislative proposal” (3).

Grabner (3) sums up that with the Gene Technology
Act “the legal situation was now clear, although bio-
technology policy was still not attracting much special
attention. This period can now be seen in retrospect as
the quiet before the storm of the Austrian genetic tech-
nology controversy of 1996/97, which led to a massive
increase in interest of both the public and the media”.

2.3. Bioethics becomes institutionalized (3, 6)

The first research ethics committees were established in
1980 at three medical faculties (Vienna, Graz, Innsbruck)
on the basis of the Helsinki Declaration.

The setting-up of the parliamentary commission of
enquiry in 1992 to deal with legislation on genetic tech-
nology was already mentioned. The possibility of using
commissions of enquiry to prepare the way for parlia-
mentary decisions on “wide-reaching and significant mat-
ters* never got beyond the initial attempt in 1992. No
other biomedical and bioethical subject was ever again
treated in this way in Austria. This is in stark contrast
to the specialist commissions of enquiry set up by the
German Bundestag (federal parliament).

Research ethics committees were introduced in 1994
by the Hospitals Act and the Drug Law. Today up to
40 such entities responsible for ethical review and over-
sight of research involving human beings exist in Aust-
ria.

An Advisory Board on Gene Technology was set
up according to the Gene Technology Act in 1995.

The Bioethics Commission at the Federal Chancel-
lery was established in the summer of 2001. This was
largely in line with parallel events in Germany (Natio-

nal Ethics Council) and Switzerland, but relatively late
when seen in the European context: The French Natio-
nal Consultative Ethics Committee for Health and Life
Sciences — now regarded as a model to follow — was
set up in 1983. The Danish Council of Ethics began its
work in 1987. The main task of the Bioethics Commis-
sion is to advise the Federal Chancellor on the ethical
aspects of all social, scientific and legal matters that
arise in connection with the development of science in
the field of human medicine and biology. In the words
of the Federal Chancellor, the commission should serve
as “an early warning system”. The Bioethics Commis-
sion is a forum of experts only, composed of 19 mem-
bers (15 men and 4 women) from a wide range of
disciplines including medicine, molecular biology and
genetics, jurisprudence, sociology, philosophy and the-
ology.

This composition of the committee provoked much
criticism, above all from interest groups representing
the disabled and patient advocacy groups. These groups
saw the founding of a committee on cthics for the fe-
deral government merely as the creation of a mouthpie-
ce for the administration. They decided therefore to cre-
ate a committee on their own, in order to develop al-
ternative positions in parallel to the topics being dealt
with by the Bioethics Commission and to influence the
debate.

In the autumn of 2002, the Government of the Land
Vienna set up a committee on biological and medical
ethics “to complement the work of the Bioethics Com-
mission at the regional level”.

Summing up, one could say that there is no lack of
committees on (bio)ethics in Austria.

2.4. Dialogue and participation (5, 7)

Demands for a wider public discussion of biopolitical
matters grew louder especially through the activities of
the above-mentioned commissions (3). Indeed, the work
of bioethical committees — even in Austria — is not
going on behind closed doors. The challenges created
by biotechnology and biomedicine have also provoked
strong scientific interest in recent years, both for its
own sake and in the regulatory field. The number of
scientific publications has risen, and these subjects ha-
ve had an important impact on the institutions that train
scientists in certain disciplines. A series of major bio-
ethical events and international symposia — organized
by such bodies as universities, political parties and
NGOs — have recently taken place in Austria.

It should, however, be noted that even these events
only reach limited sectors of the public. The latest ini-
tiatives invest more effort in trying to start a public
discourse marked by such characteristics as transparen-
cy and greater participation. The first public “day of
discussion” was organized in Vienna in October 2002,
with the title “Genetic diagnosis: what’s it got to do
with me?”. The 2004 “day of discussion” followed up
on this subject with “Genome research and medicine —
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how does it affect me?” The event, which was held in
Graz (Austria) in June 2004, included discussions of
scientific, sociological and ethical questions by experts
and interested parties. June 2004 saw also the first “pub-
lic citizens’ conference” entitled “Genetic data: where
from, where to, what for?” This event, which took pla-
ce in Vienna, was modeled on similar conferences held
previously in Denmark.

Although attempts are being made to widen the pub-
lic debate, certain deficits are clearly apparent. Doubts
regarding the seriousness and success of these activities
have been expressed (3) and also confirmed (3).

3. Participants in the debate

Distinctive features of the Austrian biopolitical debate
come into focus when examining more closely the par-
ties involved (5, 8).

The political parties with representation in the Aust-
rian parliament are remarkably restrained about expres-
sing themselves in public on bioethical and biomedical
subjects. The Austrian People’s Party (OVP) and Aust-
rian Freedom Party (FPO) are the only parties to men-
tion biopolitical questions in their policy programmes.
Some parties have also issued a series of subject-spe-
cific statements. The SPO and the Greens reject the
domestic implementation of the European bio-patent di-
rective in Austria, while the OVP promotes the “no” to
the promotion of research with human embryonic stem
cells and demands a veto on cloning. It seems that
controversies either follow traditional patterns (e.g., ter-
mination of pregnancy) or deal with specific points (e.g.,
the bio-patent directive). On the other hand, one can
find areas of agreement among the political parties (at
least on basic principles) such as the issue of the Con-
vention on Human Rights and Biomedicine of the Coun-
cil of Europe. All political parties have signalled their
approval for an accession. However, dissent might exist
but not be apparent, as long as problematic issues are
not touched upon. To sum it up, areas of conflicts are
quite diffuse and no clear political profiles can be de-
tected.

The Austrian parliament has basically made no con-
tribution to the debate on biopolitical questions, and
the field as a whole has barely been examined. Sub-
ject-specific proposals and basic debate have not taken
place in the parliament, save for a few exceptions and
decisions, some of which will be explained below. The
Austrian federal government has mentioned the subject
of bioethics for the first time in its programme for the
current (XXII) legislature. The emphasis was placed on
research into safety and risk factors, along with priority
for the ethical questions involved and a strict veto on
reproductive cloning. The European bio-patent directive
is now to be implemented after the completion of a
parliamentary enquiry. A further measure to be imple-
mented by the federal government is the ratification of
the Convention on Human Rights and Biomedicine of
the Council of Europe and its additional protocols sub-

ject to previous clarification of the interests of handi-
capped persons.

The legal framework and the (ministerial) compe-
tences within the Austrian Federal Government are frag-
mented; for example, there are different competences
for Science and Research, for Health and Women, for
Innovation or for Justice. So far, attempts of restructu-
ring this whole policy-field have not gone beyond so-
called “agreement clauses”, which means, e.g., that the
competent federal ministries have to act consensually
when executing the Austrian Reproductive Medicine
Law. The pragmatic way is a more or less formal “case
by case” coordination. The establishment of the Bioet-
hics Commission at the Federal Chancellery (acting as
an advisory body on the basis of a general legal res-
ponsibility for “coordinating the general government po-
licy”) provides a further platform for coordination.

Thanks to the Bioethics Commission constituted at
the Federal Chancellery (9), however, the debate has be-
come clearly more intensive and sharply-focused. From
the beginning, the Bioethics Commission has issued opi-
nions and recommendations on various subjects by which
it has defined the key topics of past and future debates,
while clearly taking on an agenda-setting role. In its first
recommendation (of February 2002), the Bioethics Com-
mission unanimously urged Austria’s accession to the
Convention on Human Rights and Biomedicine of the
Council of Europe. In March 2002 the commission ca-
me to the unanimous conclusion that “the domestic im-
plementation of the European bio-patent directive is im-
portant also from the ethical point of view”. The Bioet-
hics Commission issued its findings regarding the ques-
tion of stem-cell research in the context of the sixth EU
research framework programme (2002-2006) in May
2002. There was a consensus among the members of the
commission on that no financial support should be made
available for research using embryos or therapeutic clo-
ning. Eight of the nineteen members of the commission
rejected all research on stem cells derived from human
embryos on the grounds that their extraction was ethical-
ly unacceptable. The majority group of eleven members
were in favour of research work on existing groups of
embryonic stem cells, provided the final decision in in-
dividual cases was depending on whether strictly defined
conditions have been met. There was a consensus that
priority should be placed on supporting research on adult
stem cells. In an interim report of February 2003, the
commission unanimously rejected the so-called “repro-
ductive” cloning (i.e. cloning designed to produce chil-
dren), and asked for corresponding national and interna-
tional prohibitions to be enacted. In March 2004, the
commission issued its opinion regarding a draft amend-
ment to the Austrian Reproductive Medicine Law
(FMedG). On that occasion a group of seven members
welcomed the suggestion of a comprehensive ban on
cloning (i.e one covering both reproductive and thera-
peutic cloning). Nine members were of the opinion that
there were not sufficiently weighty reasons to justify the
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imposition of a statutory ban on so-called therapeutic
cloning. In July 2004, the Bioethics Commission issued
a report on preimplantation (genetic) diagnosis (PGD),
giving not only a comprehensive overview on the scien-
tific, legal, ethical and social aspects of PGD, but also
containing two different recommendations: one opinion
in favour of a restricted approval of PGD and the other
one in favour of maintaining the present legislation un-
changed (6). During the first half of the year 2005 the
Bioethics Commission has been invited to discuss the
aspects of advance directives (living wills) (10).

The widespread absence of government and party-
political positions in this field offers an opportunity for
NGOs to step in and to dominate the Austrian biopo-
litical debate. This is why the proceedings regarding
the Convention on Human Rights and Biomedicine of
the Council of Europe have been accompanied by in-
tensive lobbying on the part of interest and pressure
groups: the core issue of the organization Lebenshilfe
Osterreich is the question of the “significance” of pe-
ople with disabilities in a society, where life with disa-
bilities and handicaps is inceasingly been seen as avoi-
dable. Pro-life organizations like Aktion Leben see them-
selves “as the Austrian organization for the advance-
ment and protection of life standing for an all-embra-
cing protection of human life from conception to natu-
ral death” and therefore take a position against PGD or
embryo research. As already mentioned, new social mo-
vements such as Global 2000 or Greenpeace have a
considerable influence over the domestic discussion in
Austria, such as that concerning genetic engineering and
the bio-patent directive.

Church-based and theological opinions are also widely
represented in the debate. In 2001, both of Austria’s evan-
gelical churches published a joint memorandum entitled
“Responsibility for Life”, which dealt with questions rai-
sed by biomedicine. The eleven chapters of this paper
tackle such relevant questions as reproductive medicine,
reproductive and therapeutic cloning, pre-implantation diag-
nosis and research into human-embryo stem cells. The
Catholic Conference of Austrian Bishops continues to con-
tribute opinions to the debate. In a communiqué of No-
vember 9th 2001, this organization urgently sought to in-
troduce certain taxative measures, including the imposition
of a general prohibition on cloning and all “exploitation”
of embryos or foetuses, regardless of Austria’s future adop-
tion of the Convention on Bioethics. With regard to exis-
ting decisions on the question of stem-cell research at a
European level, this communiqué intends to show “the
extent to which the Austrian Federal government is wil-
ling to follow its own ethically responsible path where
important basic questions are concerned, regardless of ma-
jority opinions within the EU, and independently of cer-
tain economic interests”. Commenting directly on the re-
port of the Bioethics Commission already mentioned,
preimplantation diagnosis is defined as “a direct instru-
ment of selecting and an indirect means of terminating
human life” in an opinion published in July 2004 (11).

The day-to-day ups and downs surrounding the pub-
lication of reports on biomedicine-related subjects could
well be observed in the Austrian media throughout the
last years. The corresponding waves of controversy were
accompanied both by wild allegations (“cloned babies™)
and actual cases of medical and technical developments,
including details of current scientific and research bre-
akthroughs in such fields as stem-cell research or the
Human Genome Project. Regardless of the opinions and
recommendations of the Bioethics Commission, which
are taken up by the media regularly, such increases in
the intensity of media reporting reflect mainly interna-
tional news. One element that results in Austria lacking
the continuous bioethical debate that is being conduc-
ted in, say, Germany or Switzerland, is the fact that
Austria has no “quality” daily press comparable to the
“Frankfurter Allgemeine Zeitung”, “Die Zeit” or the
“Neue Ziircher Zeitung”, all of which are likely to re-
port extensively and continuously on bioethical topics.
Apart from the weekly newspaper “Die Furche”, only
the website science.orf.at (Austrian Radio and Televi-
sion Corporation) offers a reliable forum for contribu-
tions and discussions of any consistency.

The question if and to what extent a gender-sensi-
tive perspective has been part of the discussions with
ethical, legal and social implications (that means if an
engendering of the debate has taken place) can only be
answered preliminarily. In the 1980s reproductive me-
dicine and biotechnology were linked primarily by fe-
minist groups, while experts in medicine tended to ke-
ep these issues apart. In the past few years these issues
have again been debated in a closer relationship and
slowly, and sometimes alone feminist voices can be
heard again. Women have — especially in the conflict
surrounding “green” genetic engineering — played an
important role (from protagonists within prominent
NGOs up to female ministers). However, their argu-
ments have been marginalized and blurred in the deba-
tes and the processes formulating politics. An extensive
political discourse is (still) missing, although some sig-
nificant contributions such as the criticism on the small
number of women in the Bioethics Commission, the
beginning scientific discussion or the so-called “Salz-
burg Declaration” issued in the context of a conference
on feminist ethics in 2003 can be noticed (3, 12).

4. Selected topics
4.1. Convention on Human Rights and Biomedicine
of the Council of Europe (7, 13)
A fairly intensive debate is going on about whether to
sign the Convention on Human Rights and Biomedici-
ne of the Council of Europe (the so-called Oviedo Con-
vention, along with its Additional Protocols). Austria
has neither signed nor ratified this convention to date.
In Austria, discussion of the subject has been domi-
nated by pro-life pressure organizations such as Aktion
Leben or Lebenshilfe Osterreich for several years. They
have adopted an overwhelmingly negative posture with
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respect to the Convention. Several Austrian Lander (pro-
vinces) have also reacted negatively to the adoption of
this Convention by Austria. Petitions for a “No” to the
Convention of Human Rights and Biomedicine have
been organized on several occasions. Their criticism is
mainly targeted at the Convention’s regulations concer-
ning research on embryos (Article 18 of the Conven-
tion) and research on persons not able to consent (Ar-
ticles 6, 17 and 20).

The Bioethics Commission (in its opinion published
in 2002) has concluded that basic conflicts in terms of
content that go beyond detailed aspects between the
Biomedicine Convention and the Austrian legal system
or its fundamental principles are not apparent. The Com-
mission has recommended explicitly that “especially in
the light of the decisive improvements to be expected
in the field of legal protection” Austria should ratify
the Convention “as soon as possible”, accompanied by
supportive domestic legal and political measures.

Explicitly referring to this positive position of the
Bioethics Commission, a few corresponding parliamen-
tary initiatives were started (€., that of the SPO of
July 2002). However, the dissolution of the National
Council in autumn 2002 put an end to further negotia-
tions. It is now specific government policy to ratify the
Convention and its Additional Protocols, and all parties
with representation in the parliament are in favour of
such ratification. But the required political and legal
measures remain still pending.

The causes for this strained situation are diverse.
One possible factor lies in the misunderstanding of the
specific normative aspects of the Convention. The Con-
vention on Human Rights and Biomedicine is not (at
least in the main part) self-executing. Before it can be
adopted by Austria, it requires the unequivocal appro-
val by the National Council (with the possibility of
conditions being imposed), and furthermore needs to be
implemented specifically by incorporation into national
law. Ratification involves initially the creation and furt-
her development of a supranational legal framework and
a set of limitations on biomedicine, which is a field
that increasingly ignores national borders. The partici-
pation of the widest-possible cross-section of society is
a prerequisite for the effective acceptance of such in-
ternational minimum standards.

Not to join the Convention has certain disadvanta-
ges. Any country that refuses to ratify foregoes the
opportunities to influence actively the further develop-
ment that are offered by the Additional Protocols. Mo-
reover, it denies itself also the right to appeal to and
have recourse to inspection by the European Court of
Human Rights. A decisive factor in favour of joining
is that entry into the Convention could give a strong
impulse to develop Austrian law further. Indeed, it can
be assumed that the regulations of the Convention on
Human Rights and Biomedicine correspond to those of
Austrian law in many respects. Adoption of the con-
vention and its additional protocols would also provide

an opportunity to examine the current legal situation in
Austria. While a higher level of domestic legal protec-
tion could be achieved, without necessarily adopting
the lowest common denominator that some critics fear,
there might also be further benefits where the rule of
law is concerned. These would become most apparent
in terms of secondary legal and political measures and
outcomes. Currently controversial subjects, such as clo-
ning or embryo research can and should be precisely
defined, accompanied by regulation of such “grey are-
as” as transplantation of organs from living donors.

4.2. The European bio-patent directive (7)

The question of the Austrian implementation of the EC
directive on the protection of biotechnological inven-
tions (98/44/EC) has become somewhat of a never-en-
ding story. This directive was supposed to be imple-
mented throughout the European Union by July 30th
2000, but has still not been adopted by all member
states. The directive has been legally challenged, but
the European Court of Justice has rejected appeals with
remarks that the directive takes such a strict approach
to patent law that the human body remains totally in-
violable and inalienable, and that human dignity is gu-
aranteed. In 2004 the European Commission has taken
action against the countries concerned, including Aust-
ria, on grounds of breach of agreement.

The resistance to this directive has already manifes-
ted itself in the above-mentioned 1997 petition for an
(anti-) gene technology referendum. The campaign was
conducted under the slogan “No patents on life” and
the declaration: “We demand a legal prohibition on the
patenting of living organisms. Farm animals, research
animals and plants are not things that can be created in
a genetic research lab and then “marketed” by the pa-
tent holder. The patenting of living organisms should
be rejected in principle on ethical grounds. Life should
be created by nature, and not in a genetic research
lab!” The organizations, such as Greenpeace, which pro-
posed this referendum, along with the SPO and the
green parties, managed to stir up massive popular and
media opposition against the incorporation of this di-
rective into Austrian law. Those in favour of imple-
menting the directive came largely from the ranks of
business and industry.

The ethical debate became more heated after the
Austrian Bioethics Commission concluded in favour of
an implementation of the directive in March 2002. This
was in contrast to other national committees on ethics
(e.g., in Luxembourg, Sweden and Denmark), which
proposed renegotiating the directive. The Bioethics Com-
mission argued that the implementation of the directive
is also important from the ethical point of view, becau-
se it would serve to define, extend and — for the first
time — place ethically-based limits on what can be pa-
tented. Establishing defined ethical limits — so the Com-
mission — is an advantage, even if not all the questions
concerned can be clarified. This decision of the Bioet-
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hics Commission subsequently came in for heavy criti-
cism. This situation (even after a parliamentary enquiry
had taken place in October 2003) continued for the
next three years, resulting in the corresponding amend-
ment to patent law with the votes of the ruling parties
in May 2005. A monitoring committee was set up in
the meantime, on the basis of a parliamentary decision
of 1998, to evaluate the effects of the directive.

4.3. Stem-cell research in the contest of EU research
funding (3, 14, 15)
National debates should be seen in their international
context. Research involving stem cells derived from hu-
man embryos and its funding by EU sources (particu-
larly under the auspices of the sixth EU research fra-
mework programme) has attracted a great deal of atten-
tion in Austria. The then Austrian minister responsible
for this area adopted a strong position regarding the
observance of protection for human dignity and human
life with respect to genome research and biotechnology
at a very early stage (in December 2001). Furthermore,
specific prohibition of funding for certain types of re-
search was demanded. In June 2002, Austria was the
only EU member state to vote against the adoption of
the framework research programme: a programme es-
tablishing the basis of funding for research into human
embryonic stem cells, was not acceptable for Austria.
As a further consequence, decisions were made regar-
ding initiatives of some member states to implement
comprehensive guidelines and bioethical principles: a
ban on funding for certain areas of research (such as
the cloning of humans for reproduction or the produc-
tion of human embryos exclusively for research purpo-
ses) and a moratorium until December 31st 2003 on
EU funding for research activities involving the use of
human embryos and human-embryonic stem cells were
resolved. After the termination of this moratorium, EU-
funding for activities in the latter field is now permit-
ted under certain conditions subject to exhaustive stu-
dies and ethical reviews, on a case-by-case basis.
Domestic debate in Austria is, €.g., characterized by
the fact that no research into human embryonic stem
cells has yet been carried out in Austria, and there are
thus no research-funding applications pending. Signifi-
cant research is, however, being carried out on stem
cells from human adults. This suggests a substantial
difference to the state of discussion in other countries.
It is interesting to note that Austria has had no parlia-
mentary discussion concerning the framework conditions
or funding even of potential research into human emb-
ryonic stem cells until now. The difference with respect
to the stem-cell debate going on in Germany is stri-
king. Steps taken there include the setting up of a par-
liamentary commission of enquiry to examine the legal
aspects and ethics of modern medicine. In addition, ma-
jor and extraordinary debates on stem-cell legislation
and funding have taken place in plenary sessions of
the Bundestag. In other words, while the debate on

stem cell research in Europe and in Austrian media has
been quite heated, it has not really touched Austrian
political bodies such as the federal government or the
parliament. Again it was the Bioethics Commission and
its opinion, dated May 2002 (see Chapter 4), who was
standing in the crossfire of criticism (3).

It is in a way astonishing that this Austrian position
(as shown) lacks — at least compared with the situation,
e.g., in Germany (with an Embryo Protection Act and
a Stem Cell Act) — a clear and distinctive national
legal framework: Section 9 of the above-mentioned Rep-
roductive Medicine Law (FMedG) is the main point of
reference. Accordingly, “cells capable of development”
can only be used for medically-supervised fertility tre-
atment. This stipulation is understood in such a way
that it prohibits both the extraction of stem cells from
embryos and research using human-embryonic stem cells
or lines of stem cells. This interpretation however, is
facing increased criticism, Section 9 of the Reproduc-
tive Medicine Law (FMedG) does not regulate the use
of embryonic stem cells obtained by permitted means —
such as being extracted outside the jurisdiction of
FMedG (i.e. outside Austria) — and the term “cells ca-
pable of development” refers only to totipotent cells,
and not to pluripotent embryonic stem cells. Austrian
legislation imposes neither a prohibition on imports nor
import limitations of any kind of (pluripotent) embry-
onic stem cells. Obiously, there exists a need for legal
and political clarification of questions regarding both
the protection of embryos and research using embryos
and stem cells (cf. the observations concerning the Con-
vention on Human Rights and Biomedicine).

This discussion is now set to be revived in the con-
text of the current negotiations concerning the seventh
EU framework research programme. Austria has alrea-
dy published a position paper in November 2004, in
which it asks for the setting of high ethical standards
and maintains the opinion that adult stem cell research
should take priority over research with embryonic stem
cells.

4.4. Reproductive Medicine Law (16, 17, 13, 14)

The Austrian Reproductive Medicine Law (FMedG),
which establishes the legal framework for medically-
supervised fertility treatment, is relatively restrictive. The
many limits it imposes mean that not all available me-
dical treatments can be offered in Austria. The law
also restricts access to people who meet certain requi-
rements. IVF treatment is only permitted for married
couples or couples in a stable marriage-like relations-
hip. Only homologous procedures are normally permit-
ted, which means that all germ cells must be obtained
from the spouse or the partner. Egg-cell donation, sur-
rogate motherhood and embryo donation (referred to as
“prenatal” or “pre-implant” adoption) are all prohibited.
The periods for which semen / egg cells and embryos
can be stored are also limited, despite the 2004 amend-
ment to the Austrian Reproductive Medicine Law
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(FMedG). To be fair, it has to be mentioned that —
dependent on whether defined conditions are met — me-
dically assisted reproduction treatments can be financed
to a certain extent from public funds.

It is a widespread opinion that Section 9 of this law
implies a ban of preimplantation genetic diagnosis
(PGD), although the legislation does not refer to PGD
explicitly. This is currently giving rise to lively debate
on account of the right to equality enshrined in the
Austrian constitution, as prenatal diagnosis (PND), or
diagnosis in utero, are both legally permitted and fi-
nanced from public funds. This brings us on to the
question of legally non-penalized abortion (11). We ha-
ve already referred to the need for a legal and political
debate of the questions surrounding embryo and stem-
cell research. The official position (as expressed, e.g.,
by the Austrian Federal Ministry of Justice) is that the
existing legislation can already be used to impose a
general prohibition on cloning. This legalistic attitude
attracts criticism because it fails to provide specific gui-
dance on, above all, the use of nuclear cell transfer for
the purpose of therapeutic cloning.

Efforts to amend the law have not gone beyond a
small change carried out in 2004, which consisted of a
largely uncontroversial extension to the permitted stora-
ge period for gametes and cells capable of develop-
ment. The 2004 report explaining this amendment also
refers to the fact that the debate gives rise to a series
of questions, such as those concerning PGD, and re-
commends an explicit regulation of the prohibition of
cloning, along with a close observation of developments
in other countries. Any further demands or requests
regarding amendment to the Reproductive Medicine Law
(FMedG) would require more comprehensive discussion.

The fact that the law has not been amended sub-
stantially since the legislation came into force more than
a decade ago means that many newly-developed proce-
dures in the field of reproductive medicine are not spe-
cifically regulated by current law. This leaves a number
of legal issues pending.

45. (Assisted) Euthanasia (7)

The ethical and legal issues relating to the ending of life
are now also on the agenda. Discussions of assisted eut-
hanasia in the Netherlands and Belgium or assisted su-
icide (in Switzerland), along with proceedings in the Eu-
ropean Court (the Pretty case), have not gone unnoticed
in Austria. The Austrian position to date, which amounts
to a total veto on any form of “active” assisted eutha-
nasia, while encouraging the expansion of the hospice
movement and the provision of palliative care, remains
in force. This is confirmed, along with other factors, by
the parliamentary enquiry entitled “Solidarity with the
dying — aspects of humane care of the terminally ill in
Austria” of May 2001 as well as a unanimous decision
of the National Council on the issue in December 2001
and the statutory introduction of periods of leave for
family carers of terminally-ill patients.

The current situation is characterized by a relatively
intense debate of possible scenarios, which is in turn
strongly influenced by events outside Austria, such as
in Germany or the United States (the Theresa Schiavo
case). These include an anticipated provision for pa-
tients to make “living wills” (advance directives) con-
cerning their treatment in the event of a future lack of
ability to take decisions. The patients’ will in this res-
pect is in principle recognized under Austrian law, and
is normally regarded as a patient’s inalienable right.
There is still, however, a core issue regarding the legal
scope of such advance directives, which is not covered
by current law. After many years of failed attempts to
develop a “widely accepted opinion” at a scientific le-
vel and interdisciplinary workgroups, the last few years
have been marked by political efforts to use federal
legislation to regulate the issues still outstanding. The
draft law that has now been presented has basically
been welcomed by all those concerned, but certain de-
tails of it have come in for criticism (10). The fate of
this legislative project must therefore still be classified
as uncertain.

4.6. Gene Technology Act

The Austrian Gene Technology Act, which is (as men-
tioned) more than 10 years old, regulates also genetic
analysis and somatic gene therapy for humans. The fact
that this Act is confronted with a rapid pace of deve-
lopments in all sectors of genetic engineering, implica-
tes the necessity of current normative adaptions to this
technical progress. In the past years some amendments
to this Act have primarily aimed towards the field of
“green” gene technology. This has left — as far as the
requirements of this “red” genetic technology are con-
cerned — an urgent need to adapt the 1995 law to cur-
rent levels of scientific and technical understanding
(alongside the accompanying ethical, legal and social
debate).

In July 2005 the responsible ministry has invited to
comment on a draft amendment whose content is abo-
ve all to adjust regulations concerning medical applica-
tions of genetic engineering according to the “state of
the art”. One of the key issues of this planned amend-
ment is a new legal definition and differentiation of
genetic analysis besides some new quality and data pro-
tection regulations. A major issue is the (proposed) ex-
tension of prenatal diagnostics at the preimplantation
(genetic) diagnosis. However, diagnosis should be lar-
gely restricted to the testing of embryos in order to
exclude chromosomic or genetic dysfunctions incompa-
tible with life. The draft refers to the current legal
situation and states that Austria is so far one of the
few remaining European countries where an explicit le-
gislation concerning PGD is missing and where the wi-
despread opinion argues for a ban of PGD. The intro-
duction of a wider range of PGD applications or even
of a general genetic screening is rejected. The explana-
tory report to this draft refers directly to the report of
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the Bioethics Commission (July 2004). Not surprisingly
this draft has faced massive criticism ranging from the
questioning of the right sedes materie (whether this tech-
nique should be regulated in the Gene Technology Act
or in the Reproductive Medicine Law) to arguments
such as “PGD means selection”. Other voices stipulate
that PGD discriminates people affected by disabilities
or pronounce the “door opener function” of the propo-
sal.

CONCLUSIONS

The gene technology question has defined, and conti-
nues to define, the course of domestic and party-po-
litical debate in Austria and is attracting a correspon-
ding level of media attention. Relatively scant atten-
tion is given to other ecological, technological and
biopolitical issues. Politicization of these issues is —
by and large — relatively low. Interest of the public is
still fairly weak and bioethical and biopolitical issues
have attracted only comparatively restricted publicity.
The debate is limited in some respects: the range of
issues discussed is rather narrow and has tended to
remain unchanged (apparently, €.g., the “Fristenldsung”-
controversy has left its marks). The agenda-setting is
largely influenced from outside Austria, although do-
mestic inputs and shadings have increased in the past
years. It is also not rare to see both the subject of
discussion and its debating model imported from ab-
road, with the course of debate and the profile of the
participants closely resembling their counterparts el-
sewhere, with the result that some domestic factors do
not find proper attention. The number of contributors
to the debate is comparatively low but has increased,
especially with the Bioethics Commission joining. Ne-
ither the federal government nor parliament nor the
political parties do play a prominent role. Positions or
even conflict situations are quite diffuse in this “inner
circle of the political arena”. Participation of diverse
parts of civil society has its tradition in some specific
contexts, but does seldom go beyond these. Approa-
ches following this “mood of dialogue” (Irwin) can
be recognized, but need to be developed further. The-
se beginnings to “democratize” the debate are clearly
facing the obstacle of the traditional patterns of poli-
cy-shaping in Austria (3).

Seen from a higher perspective, some central fra-
mes of reference in the Austrian biopolitical debate can
apparently be recognized. Bioethical and biopolitical dis-
cussions are mostly limited and inert. Or to be more
precise: there seems to be a situation where the poten-
tial participants and activists of a debate see that the
regulatory framework, as outdated and as flawed as it
might be, “works (quite) well” on a practical level and
that most of them fear that a broader political debate
could change the legal framework in an undesirable
manner. This kind of a “loose-loose-situation” leads in
fact to a great hesitance to touch the critical issues.

The absence of a holistic or comprehensive political
or legal strategy has resulted in a situation where legis-
lation, and thus political debate, is delivered only pie-
cemeal. Since nearly a decade Austria has not really
changed in any way the legal framework covering bio-
medicine, biotechnology and genetic technology. This
is in stark contrast to the public debate and legal and
political developments that have taken place in other
industrialized countries in Europe and elsewhere.
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